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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE:  

UDALGURI:::ASSAM 

 

       PRESENT: Mr. R.LAL, AJS  

       

Sessions Case No.05/15 

 

    STATE OF ASSAM 

    Vs 

1.  Deben Boro 

2.  Ganesh Boro& 

3.  Laba Kt. Daimari  

          

 

DATE OF EVIDENCE: 31.03.15, 21.04.15, 28.08.15 and 

on 19.09.15. 

DATE OF ARGUMENT: 23.12.2015 

DATE OF JUDGMENT: 06.01.2016 

ADVOCATE FOR THE PROSECUTION: Mr. BK Chetr i  

ADVOCATE FOR THE DEFENCE: Mr. T Boro  
 

CASES REFERRED: 
(2014) 4 SCC 747 
AIR 1958 SC 350 
(2003) 5 SCC 746 
2009 (2) GLT 414 

 
JUDGMENT: 

 

1.  The prosecution case is that on the night of 16.10.2013 

Niren Ch. Boro was returning home on his motor cycle 

when he was stopped by some boys and subjected to 

severe assault. The injured was shifted to Guwahati for 

treatment and an FIR was fi led to that effect by relative 

of the injured which led to regist ration of Kalaigaon PS 

case No. 175/13.  
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2.  Investigation was started by SI Umesh Hazarika. The 

police officer recorded statement of some witnesses and 

arrested three (3) persons. That pol ice off icer was 

transferred and thereafter investigation was completed 

by SI N C Swargiary who fi led the charge sheet vide 

charge sheet No. 95/14 dated 22.11.2014 u/S 

341/326/307/34 IPC against the three arrested accused 

persons namely Deben Boro Laba Kt. Daimari and 

Ganesh Boro. 

 

3.  On receipt of the charge sheet the learned Magistrate 

took cognizance of offence and then committed the 

case to the Court of the Sessions Judge who in turn 

transferred the case to this Court for trial. This Court 

on receipt of the case record and after hearing the 

parties framed charge under Sections 341, 326 and 307 

IPC read with Section 34 IPC against the three accused 

persons. During the trial, the prosecution has examined 

seven (7) witnesses while the defence has examined 

none.  

 

4.  The defence case as comes out from the trend of cross 

examination of the prosecution witnesses is that they 

does not seriously dispute the injuries caused to the 

victim on the date of the incident. What the defence 

contend is that these three (3) accused are not involved 

in the incident and that it is a case of mistaken identity.  

In that view of the matter, the following points needs 

to determined:  
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5.  POINTS FOR DETERMINATION : (a) Whether the 

accused Deben Boro, Laba Kt. Daimari and Ganesh Boro 

were involved in the incident dated 16.10.2013 at 

Tetelibhanguri chariali or is it a case of mistaken 

identity? (b) Whether the three accused after a prior 

meeting of mind and in furtherance of common 

intention had wrongfully restrained Niren Ch Boro at 

Tetelibhanguri chariali at about 9 PM on 16.10.2013? 

(b) Whether the three (3) accused persons above 

named or any of them thereafter in furtherance of the 

common intention voluntari ly caused grievous hurt to 

the victim? (c) Whether the above named three (3) 

accused persons or any of them in furtherance of the 

common intention also attempted to commit murder of 

the victim?   

 

6.  DISCUSSION DECISION AND THE REASONS 

THEREFOR: The prosecution has examined seven (7) 

witnesses which include two (2) medical off icers and 

one (1) investigating officer. The other investigating 

officer, it was reported, is dead. In cases of physical 

assault, the deposition of the victim plays the most 

crucial part and hence, I would begin by reading the 

deposition of Niren Ch Boro examined as PW4.  

 

7.  Deposition of the victim: The victim Niren Ch. Boro 

(PW4) began by stating that on the date of the incident 

he was returning home on his motorcycle and at 

Tetelibhanguri chariali , four (4) boys made him stop the 

bike. When the bike was stopped, so deposed PW4, 
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those four boys came near him and demanded Rs 500/  

(Rupees Five Hundred) only . PW4 has stated on oath 

that when he told the boys that he does not have the 

money, the boys started pushing and shoving him.  

 

8.  The victim has averred that on being pushed and 

shoved, he sensed trouble and tried to escape and in 

order to do that he got up on the bike and was about 

re-start it to run away there from, when one of the four 

boys hit him from behind with something and the thrust 

was so powerful that PW4 immediately fell down on the 

ground and lost his senses. This crucial witness has 

further deposed that he regained senses only at 

NEMCARE hospital and realized that the four boys after 

making him senseless had not stopped and that they 

had continued brutally assaulting him. The victim stated 

that he had lost about 10 teethes in the attack that 

followed after he became unconscious . He further 

testified that there was also multiple cut injury on the 

face, l ips etc. and that there was injury below the eyes . 

The victim has concluded by stating that though he was 

treated at the NEMCARE hospital as in - door patient for 

21 days, sti l l he has not been able to  talk properly.  

 

9.  Before I read the cross examination portion, I may 

point out that the trial court being a court of fact has 

the advantage of seeing the witness and the accused in 

person. It is empowered to note the demeanour  etc of 

the witness and in the case at hand, the victim, whilst 
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under examination as PW4 had shown me the injuries 

on his face, eye etc. and also the missing teethes from 

his mouth.  

 

10. Be that I must now point out that in the Court, PW4 

was able to identify two of the three accused persons. 

He pointed towards accused Ganesh Boro and accused 

Laba Kt. Daimari and stated that these two were 

amongst the four boys who had stopped him on that 

unfortunate night and then pushed and shoved him 

while demanding the money. It is equally pertinent to 

point out that PW4 has not identified accused Deben 

Boro as part of that group of four boys. 

 

11. In the above backdrop, let me now read the cross 

examination portion of PW4.  PW4 admitted that it was 

dark. He would also state that he had not seen as to 

who amongst the four (4) boys present had given him 

that powerful thrust which made him unconscious. 

While answering a question, PW4 would reply that he 

fell down on the ground with his face towards the 

ground and he has further stated that he fell down not 

on the pitched road but by the side of it. But os the 

question of identif ication of accused Ganesh Boro and 

Laba Kt Daimari, PW4 remained steadfast.  

 

12. Other ocular evidence: Paresh Boro (PW1), the 

informant of this case , has stated that he received a 

telephonic call from Dipen Boro (PW2) about assault on 
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his bhatija Niren Boro and immediately rushed to the 

place of occurrence. Arriving at the place of occurrence, 

so deposed the informant, he saw that Niren Boro has 

sustained severe injuries on his face, eyes and other 

parts of the body and that an ambulance had arrived 

and was in the process of taking the injured to the 

hospital for treatment. It is also in the deposition of 

PW1 that injured was initially taken to Mangaldai Civil  

Hospital and then referred to Guwahati where he was 

admitted at NEMCARE, a private hospital.  

 

13. Dipen Boro(PW2) and Umesh Ch Boro (PW3) have 

stated that on the relevant date, they received 

telephonic information that Niren Boro was lying on the 

ground in an injured condition at the chariali . Hearing 

the news, they informed some of their friends and then 

on motor cycle, reached Tetelibhanguri  chariali within 5 

minutes. PW2 and PW3 have averred that by that t ime, 

one Ambulance had arrived and they saw Niren on the 

ground in a badly injured condition. It is also in their 

deposition that they helped the injured into that 

ambulance and then PW2 escorted the injured to 

Mangaldai Civil Hospital which referred the patient to 

Guwahati and at NEMCARE hospital at Guwahati, the 

injured was admitted and treated.  

 

14. The medical evidence: Dr. Nabajyoti Roy (PW6) has 

deposed that on 17.10.2013, he was working as a 

Residential Medical Officer at the NEMCARE Hospital, 
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Guwahati and on that date, he had examined a patient 

named Niren Ch. Boro, who was in an unconscious 

state. PW6 has testified that on examination, he found 

fracture of nasal bone, teeth loss in upper jaw ( one 

central, two incisor three canine) teeth loss in lower 

jaw( one central, two incisor and three canine), 

lacerated wounds in the left lower eye lid coupled with 

dilated and fixed left eye ball. PW6 would also depose 

that there was also lacerated wound in the left cheek 

and also in the lower lip and this witness  has stated 

that there was a cut injury on the chin . The medical 

officer has exhibited his report marked as Exhibit 2.  

 

15. Dr. Ridip Saikia (PW5) has stated that he is a Neuro 

surgeon at NEMCARE hospital and that as per record of 

his hospital, patient Niren Ch Boro son of Lohit Boro of 

vil lage Borbori and under Darrang district was an indoor 

patient from 17.10.13 to 13.11.2013. According to the 

doctor, the above named patient was treated for 

multiple fracture of the left maxil la , left zygonetic bone, 

right perigoid plates, left perigoid base, left 

lamibapapygacea, left mastoid, nasal bone + left retinal 

detachment + multiple tooth broken. It is also in the 

deposition of this doctor that on 4.11.2013, an 

operation was conducted and after the patient became 

stable, he was discharged on 13.11.2013. PW5 has 

exhibited his signature on the medical report (Exhibit 

2), the two doctors have then brought the injury report 

as part on documentary evidence on record . 
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16.  PW5 and PW6 would admit that the medical report 

does not mention any police case number. They have 

admitted that no major injury was noted on the back 

side of the patient.  

 

17. Prosecution argument: Mr. Cheri, the Addl. PP has 

submitted that the statement of the victim finds 

supports from the medical evidence and he prays that 

the two accused ought to be imposed the maximum 

punishment under the law.  

 

18.  Defence argument: Mr. Boro has began his argument 

by pointing out that IO has not recorded the statement 

of Niren Boro (PW4) under Section 161 Cr PC and 

whatever has been stated by PW4 in the Court is his 

first statement and in such circumstance, he contends 

that deposition should not be acted upon. On the other 

hand, Mr. Chetri, submits that CD shows cogent reason 

for not recording the statement of the PW4 inasmuch as 

the victim (PW4) was in hospital for long time and even 

after release was not able to speak properly.  

 

19. The Legal Position: In Rajiv Phukan Vs State of 

Assam reported in 2009 (2) GLT 414,  the Full Bench 

of the Gauhati High Court was confronted with the 

question as to whether the police officer is under a duty 

to record the statement of the witnesses or not.  
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20. The Full Bench came to a conclusion that the recording 

of a statement of a person u/S 161 Cr. PC in writing is 

optional for the police officer who investigates a case. 

It is not therefore statutory mandatory for a police 

officer to reduce into writing the statement made to 

him by a person who may to be acquainted with the 

fact and circumstances of a given case.   

 

21. That being the law, the non recording of the statement 

of PW4 by the IO does not affect the prosecution 

version . Moreover, it cannot be lost sight of that IO has 

given reasons for not being able to record the 

statement and hence I do not much weightage to the 

submissions so advanced by the defence .  

 

22. The second ground on which the learned defence 

counsel has assailed the prosecution case is the non 

conduct of TIP by the investigating officer during 

investigation. Mr. Boro would submit that identification  

in court after more than one year of the incident , in the 

absence of TIP, should not be acted upon and the 

accused persons should be given benefit of doubt .   

 

23. Value of Identification in Court:  The Supreme Court 

in Ashok Dev Barma Vs State of Tripura (2014) 4 SCC 

747 was called upon to determine the correctness or 

otherwise of the decision of the Hon’ble Gauhati High 

Court whereby the Gauhati High Court has held that 

identification in the Court is substantive evidence and 
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that the Court can act upon such evidence to link the 

accused to the crime.  

 

24. Answering the question posed, the Supreme Court has 

held that the consistent position of the Supreme Court 

is that identification in court is substantive evidence 

and trial court can, even in absence of TIP, act upon 

such identification to fasten penal l iabil i ty, if the 

witness is found credible and reliable.  

 

25. While coming to such an opinion, the Apex Court 

referred to and relied upon various decision including in 

Kanta Prashad Vs Delhi Administration AIR 1958 SC 

350 and  Malkhan Singh Vs State MP (2003) 5 SCC 

746. In that background, the decision of Hon’ble 

Gauhati High Court holding the accused guilty was 

upheld by the Apex Court.  So being the law, the 

question that I now need to determine is whether in the 

facts of the present case, I should beli eve PW4 or not 

when he states that he can recognize accused Ganesh 

and Laba as part of that group of four boys.   

 

26. Before me the evidence that has come is that the victim 

(PW4) was driving a motorcycle , when four boys came 

on the road forcing PW4 to stop the vehicle. At that 

time, as it was dark, head light must have been on, so 

PW4 had an init ial glimpse of the boys. Thereafter, the 

four boys came near PW4 and demanded Rs 500/. This 

aspect of evidence is un-disputed. It is also not in 
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dispute that thereafter, these boys pushed and shoved 

the victim continuously demanding that he cough up the 

money. What therefore follows is that the victim had 

sufficient time and opportunity to see the face of al l 

four boys from very close quarter.  

 

27. The victim thus had an opportunity to see the face of 

all the four boys from not even an arm’s length 

distance. The four boys had caused unbearable pain 

and suffering to PW4. In such circumstances this 

witness having an enduring impression of his 

tormentors and recognizing them in Court cannot be 

discounted or disbelieved more especially since PW4 

could not be shalom on the question of identify during 

cross examination.. In the result, I hold that accused 

Ganesh and Laba were part of the four (4) boys who 

had stopped the victim and then caused injuries upon 

him.   

 

28. The question of Common Intent:  The third l imb of 

the submission of Mr. Boro was that the four boys 

assembled on the road had no common intent to commit 

murder or grievous hurt and that at the most they 

shared the common intent to commit extortion. It is 

strenuously argued that the boy who gave the blow 

making PW4 was only l iable  for causing grievous hurt  

and other boys present at the spot cannot be made 

criminally l iable, in the facts of the present case, with 

the help of Section 34 IPC.  
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29. The offence of wrongful restraint, demand for money 

(attempt to extort) and then causing grievous hurt took 

place as part of the same transaction. All the (four) 4 

boys including the two accused came together to the 

spot and left the scene together. All of them 

participated in the offence by stopping the victim and 

then pushing and shoving him demanding money. Other 

relevant facts are summarized below:  

 

(i)  The accused Ganesh Boro and Laba Kt. Daimary 

were present along with two (2) other boys on the 

side of the road at Tetelibhanguri chariali .  

 

(i i)  The two (2) accused above named were 

involved in stopping and restraining the victim 

by making him stop his motorcycle.  

 

(i i i)  The two accused then demanded Rs.500 from 

the victim. When the money demanded was not 

paid, these two accused along with the other 

(two) 2 boys pushed and shoved the victim.  

 

(iv)  By the time, PW1 PW2 and PW3 arrived at the 

place of occurrence, the two accused along 

with the other two (2) boys had left and 

escaped. In other words the four boys including 

the (two) 2 accused came together and left 

together.  
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(v)  Evidence on record proves that the (two) 2 

accused had the common intent to wrongfully 

restrain any person coming that side and 

extorting money from him. 

 

(vi)  The common intention as comes out from the 

evidence on record indicate that the  (two) (2) 

accused persons along with the other (two) 2 

boys had also the common intent to cause 

injury upon any person who refuses to meet 

the demand for money. The pushing of the 

accused after he refused to make the payment 

goes to show that the common intent was to 

force the victim to cough that money and in 

case the money was not paid, the boys  

including the two (2) accused were ready and 

armed to cause injury upon the victim so that 

the victim meet the demand.  

 

(vii)  Carrying of Arms: The f irst blow on the victim 

was not given by f ist or legs. It was given by 

some weapon and the blow was so powerful  

that the victim immediately became 

unconscious. What can be inferred is that the 

accused persons were armed and ready to 

cause such injury as was necessary to make the 

victim pay the money. The dislocation of 11 

teethes confirms the fact that the accused were 

fully armed when they stopped the victim and 
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they then used the weapons to good effect by 

causing multiple injuries on PW4.  

 

(vii i)  The nature of injuries shows that the blunt 

weapon as well as sharp cutting weapon was 

used. The presence of these weapons with the 

accused leaves no scope for doubt that the two 

accused persons along with the other two boys 

had the common intent to cause such severe 

and serious injuries on any person who refuses 

to pay them the demanded money.  

 

 

30. These facts leave no scope for doubt that all the four 

(4) boys including accused Laba Kt Daimary and 

Ganesh Boro shared the common intent to cause 

grievous injury upon the victim once the victim refused 

to meet their demand for money.  

31. No major Injury on back side: Another ground that the 

learned defence counsel harped upon was that there 

was no major injury on the back side of the victim, 

though the victim claims that the attack was from his 

back side. Suffice it to point out that back side of the 

human being ordinari ly means and refers to large 

posterior area of the human body rising from the top 

of the buttocks to the back of the neck and shoulders . 

When the doctors stated that there was no major 

injury on the back side, there were referring to 

absence of injury on the buttocks, the neck and the 
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shoulder. Nothing more can be deduced from the 

statement of the doctors.  

32. In the case at hand, the doctors have noticed injuries 

on the brain, and on other parts. It is very much 

possible for a person coming from behind to hit the 

victim on his brain with a weapon. Hitting from behind 

and hitting on back side are two different things and 

have no connection with one another. In the case at 

hand, an analysis of the evidence indicates  that the 

first blow was given on the brain by one of the boys 

inasmuch as the blow made the victim immediately 

unconscious. And as al l the four boys were actuated 

with common intent, all of them would be liable for the 

act of one of them.  

33. In the result, I do not find any force in any of the 

submissions advanced by the learned defence counsel.  

34. Conclusion: The testimony of PW4 proves that he was 

wrongfully restrained. It also goes to show that 

thereafter the two accused and the other two boys 

infl icted severe injuries upon him. The deposition of 

PW1 PW2 and PW3 proves that multiple and serious 

injuries were caused to the victim on the night of 

16.10.13. The medical officer by exhibiting the injury 

report have brought it on record that multiple fracture 

and multiple loss of teethes plus cut injures on face 

and lips besides damage to one of the eyes was 

caused. Such injuries cannot be caused without help of 

dangerous weapons. In other words, the two accused 
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along with the other two boys were armed with 

dangerous weapons on the fateful night of 16.10.2013 

and inflicted grievous injuries.  

35. In the result i t is concluded that the two accused 

namely Ganesh Boro and Laba Kt. Daimary along with 

two other boys after a prior meeting of mind and in 

furtherance of the common intention committed the 

offence punishable under Section 341 IPC and under 

Section 326 IPC.  

36. Even at the cost of reiteration, I would again mention 

that when the victim refused to meet the demand for 

money, at that moment, the two accused Laba and 

Ganesh and the other two boys developed the common 

intent to cause serious and severe injuries upon the 

victim and thereafter assaulted him in a brutal manner 

causing grievous hurt. In that view of the matter, there 

is no doubt in my mind that accused Laba Kt Daimary 

and Ganesh Boro are liable for committing offence 

under Section 326 IPC read with Section 34 IPC.  

37. Offence of Attempt to Murder:  A person commits an 

offence under Section 307 IPC when he has an 

intention to commit murder and in pursuance to that 

intention does an act towards its commission, 

irrespective of the fact whether that act is penultimate 

act or not. What Section 307 IPC real ly requires is that 

the accused must do an act with such guilty intention 

and knowledge and in such circumstance that but for 

some intervening fact the act would have amounted to 
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murder in the normal course of events.  In other words, 

an intervening event must have occurred which 

prevented the commission of murder and the 

intervening factor should not be in the control of the 

accused person.  

38.   In the case at hand, there is no evidence that there 

was any such intervening factor. The surrounding 

circumstances also do not indicate the intent to commit 

murder. In that view of the matter, without anything 

more, I hold that the charge under Section 307 IPC 

fails .  

39.  HEARING ON SENTENCE: As the offence under Section 326 

IPC is punishable with l i fe imprisonment, the two convict 

for not entit led for release on probat ion.  I have heard the 

two convicts. They have claimed to be the sole bread 

earner of the family. They have also claimed that  they have 

minor chi ldren and if sentenced to long imprisonment, the 

chi ldren would suffer. On the other hand, the prosecut ion 

has prayed for deterrent punishment.  

40.  The facts proved against the two convict Ganesh Boro and 

Laba Kt. Daimary shows that they committed the offence 

against a person whom they even did not knew. They 

attacked him brutally and their conduct shows that they are 

a danger to the society, i f al lowed to roam free. In the fact 

and circumstance of the case, I sentence the two convicts 

Ganesh Boro and Laba Kt Daimary to undergo simple 

imprisonment for one (1) month for committing the offence 

under Sect ion 341 IPC. For committ ing the offence under 

Section 326 IPC, the two convicts are sentenced to four (4) 

years in imprisonment and to pay a fi ne of Rs 5000/ each 
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in default SI for one (1) month. The sentences shall  run 

concurrently and the convicts shall  be entit led to the 

benevolent provis ion of set off. The victim would be 

entit led to compensation, provided the scheme formulated 

by the Government covers his case. Send a copy of the 

Judgment & Order to the District Magistrate and the 

Superintendent of Police.      

   Given under my hand and seal of this Court on this 

the 06 th day of January 2016. 

 

 
    (R Lal) 

   Asstt. Sessions Judge, 
    Udalguri: Assam 
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  ANNEXURE 
 
 

PROSECUTION SIDE: 
Number of Prosecution witnesses examined: 07  

 
i.  PW1 Paresh Boro. 

i i.  PW2 Dipen Boro 

ii i.  PW3 Umesh Ch Boro. 

iv.  PW4 Niren Ch Boro. 

v.  PW5 Dr Ridip Saikia.  

vi.  PW6 Dr Naba Jyoti Roy.  

vii.  PW7 Naren Ch Swargiary. 

 

Number of prosecution documents exhibited: 04  

i.  Exhibit 1 is the F.I.R.  

i i.  Exhibit 2 is the Medical Report. 

i i i.  Exhibit 3 is the Medical Report. 

iv.  Exhibit 4 is the Charge Sheet.  

 
DEFENCE SIDE: 
 
Number of Defence witnesses examined: Nil.  

Number of Defence document exhibited: Nil.  

 
 

 
 (R. Lal) 

Asstt. Sessions Judge 
   Udalguri: Assam 


